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Commissioner, CGST, Division VIII, Ahmedabad South.

3FteTtFaf TT ;TFT v+ VeiT Name & Address

Appellant

M/s. Dilipbhai iVlulchand IVlistri,
D6, Gayatri Krupa, Kailash Tenaments,
B/h. Vibhavri Society, Jivraj Park Road,
Ahmedabad.

©t{ @fh qn©fta aT& aavintqavn©t@rintv§ qa aTin'=b9fRqwf+qfBqt8
gaR Tq w©q af%Tft at wltavrlq{twraTiw ww ©tv©ar tl

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way.:

THe MFR Tr WOwr aria

Revision application to Government of India:

(1) zHi vwrw ql@ af©fhH, 1994 dt VM am qtq gaTT 'TV qm6ft tb gTi + Fhm mtr at
w–vm tB gem q%# th state !q€twr aIT+a adtq vtfbq, qme mwH, f&m Mrnq www
flinT, dejt qM, ahn dhl vw, dVR 'inf. q{ ftait : 110001 a1 dt aNt afb I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 1 10 001 under Section 35EE of the CEA 1944 in respect of the following cqse, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) IIft Tm dt 6Tfq tB wta + vg Wt §TfhrH @Tq e f&dr WSHTn qT aq ®TWgTq + IIT
fh$twwrH + F& wwrnqvra daTe g'qnf q, a fMI www vr Q%n + qT{ gg fiM
©TWgT+ + vr fhd wwrnq'd wm q§tyf®mtbetvm g{ stI

(ii) in case of any Ioss of goods where the Ioss occur in transit from a factojfg$3:
another factory or from one warehouse to another during the course of procgsg.iryy’
warehouse or in storage whether in a factory or in a warehouse. i f 5/
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(p) VNa tb nN MIns vrgewqfhIffRa wu qvvrwmtBfBfWT + wM ?!@Rv8
mm qrvnrn q@nth ftMtB nva gaY nw tBvr®fba VTS vr g& q -MBa iI

(A) In case of rebate of duty of excise 6n goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) vft%@H@rTTaTq fh fM vneEbvr® (+aa vr xena)fhlf6fha IW qrm stI

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

3ffhi3©rmt6tBnra ?!@H$'!=TUFT tB faq at qa tbfte vw dt =T{t3htaaTiW
IaIn vm :g f%ntB=aTfhBaTj©,wita EB gm qft6zitnwq{vr©q 'I fIm
af9fhH (4.2) 1998 Wtf l09 gRT RW fM 'rg dI

(C) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date app6inted under Sec.109
of the Finance (No.2) Act, 1998.

(1 ) +dEl sma q@r (anita) fhmTEHt, 2001 $ fhnr 9 th date fBfqffe wg Mr w–8 +
qtgfhlq.$f§aaTtU tB vfR anew $f§E fIgtae dh nu tBqtwF–aIM BF wiIa
aIT+?r tO d–qt xfM tB vr=i sftl© aTtqq fbu vr+r afB{ Im$ nrel um R vr l@ ?iN
tB 3fafa vm 35–g + fqqffte =A $ TTaTq tb sqa th vrq Mrt–6 vr@rn tA vfR qt ddt

I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ftfB\xn men =b mel md Mn v©q Rcn ara wii vr sM VW sla wr$ 200/–=Bn
!gan EA aTV Gill vd#wqv®q gHar©6@rn8ttitlooo/– tA =M!=T©Tq ta aRI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

Mr ?!@F. $#1 Bnrqq !!@ Fi MIT @ @IIghT unrfhnwi tb vfR @tta:–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) EMi WiTH ?!@r at8fhFt 1944 d} %rw 35–dt/35–g 8 3fafu:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) s=mfafha =Iff.+q 2 (1) q + qaTq assn tB mrm qR wIN, wild tB q# $ gRT ?! wE
8<kIBNrqqq@FpF=&rTqN wltdkjRtRMhFwiWs)t$tqf%FT&dklqtfBtHt ©8qqrvn

f 2nd VIeT, ©STTqt tm , atRqT , MIqFFR, a6qQTqTq–380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2-d Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. P +f
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated .

(3) BfI §HHTtH go{ lg aTegt Hr WT+H 6tH eaT#Fqa3RqHtBfbq tBtH BrITTEn
al{'m Or $ fha vm qftq gn Hen tB aH~gq HI fIT-fbu qa arif + gEj+ ti BR
q%fRrfRwft6fkrRWTf%nwi q4 RO 3Blter vrMl nt©n'd RoanbT fim arar el

In case of the order. covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As .the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Rmwr s@BafBfqw r970 qmd?ifba To esR–1 th 3fwf€ f+lift@ %g asm vm
aT&A IrT waTt?i qwfterfa fbkrq mf%nT€t f int?r g + R&F t& TO gfhH %.6.50 Q8
©mmrmq qjnrfI@ mn anT qTihl

One copy of application or O.I.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

(5) qq 3hqddfBaqBid=Afhfwr @q+vrafhnRt&3itr qt qm aT%f§afhn @nr tIM
xfkw swR $dhl SMrm !!@ vi %rT@ wltdkl qBiTf%Pwr (nT=ffBf#) fhm, 1982 + fRftH

I

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1u #qr !!wE Mg BMW ?!@ Vi +qr@ a©aq wqr©©wrMS),8
yRiaLn-all za TIM q MltrFr(Demand) vi ds(Penalty) HT 10% if gEIT @qT
a{QRFf}IFTatfb, afbTag WWF lo @Tg nrg i I(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

WImIRq!@ GateqTvt b dah, aTftm§bTT '%&I$tqM'(Duty Demanded)-
a. (SecHon)8BrID&a6Tfqqff\aqTfqr;
g- fM=q©e8qae&ftedqTfh;
w §qae#t+ef%B+t&t+!q6b7®& ITf%

Q qFqdqwqf8u wjt@+q6dqdqqdtqaqT:R,wftvnRga @+%fWq§ndqa@r-TU
}.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

} : 1?) : : : 2 S : : ::el:jEj;dsueTIIT; (E:iI :t :ke+J a t C r e d i t R u 1 e s

q©31T8a#vfieift@ytfD+<utbTvq&rq8Tq@ a'mr w a@sfBM§t at =iMfbq qq IN& 10%
%qaTqW &hasT&qa@gfBqTfhdaq@s+lo%%;TaTqqr#taTuM el
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r .iN a. \Ir,r rb/ ULJia/ o Ir I i2„3D/=ZU23-Appeai

ORDER IN APPEAL

The present appeal has been filed by M/s. Dilipbhai

Mulchand Mistri, D-6, Gayatri Krupa, Kailash Tenarnents, B/h

Vibhavri Society, Jivraj Park Road, Ahmedabad (hereinafter

referred to as “the Appellant’a against Order in Original No.

I08/WS08/AC/KSZ/2022-23 dated 13.12.2023 [hereinafter

referred to as “impugned order”] passed by the Assistant

Commissioner, CGST, Division VIII, Ahmedabad South

(hereinafter referred to as “adjudicating authority ’n .

2. Briefly stated, the facts of the case are that the Appellant

were not registered with Service Tax department holding PAN

Card No. ABBPM8142K. As per the information received from

the Income Tax Department, the Appellant did not pay service

tax on the value of service income neither did they obtain

service tax registration. The Appellant failed to submit required

details/ documents.

3. Therefore, t:he Appellant were issued Show Cause Notice

No . CGST/DIV-III/O&A/TDP/203/ABBPM8 142K/2020-2 1

dated 21.09.2020, wherein it was proposed to:

a) Demand and recover an amount of Rs. 3,35,307/- for the

F.Y. 2014-15 & 2015-16 under proviso to Sub Section (1)

of Section 73 of the Finance Act, 1994 along with iht:crest

under section 75 of the Finance Act 1994 (hereinafter

referred to as 'the Act:') .

b) Impose penalty under the provisions of Section 77 (1),

77(2) and 78 of the Act.

4. The SCN was adjudicated ex-parte ade the impugned order

wherein:

a) The demand of service tax arnount}w_Bs. 3,35,307/-

4



F.No. GAPPL/ COM/ STP/ 1235/2023-Appeal

was confirmed along with interest.

Penalty amounting to Rs. 3,35,307/- was imposed under
78 of the Act.

Penalty amounting to Rs. 10,000/- was imposed under

77(1) of the Act for failure to obtain service tax registration.

Penalty amounting to Rs. 10,000/- under section 77(2) of
the Act for failure to assess himself the tax due on the

services provide by him and furnish ST-3 Returns.

b)

C)

d)

5. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal on the following grounds:

> Sale of service as per Income tax return contains both

taxable as well as exempt service. Sale of services as per

Income tax return contains both taxable as well as exempt

services. Our first grounds of appeal is that total Taxable

value mentioned in Order is combined value Taxable as

well as non-taxable activity both under service tax. Our
consultant has occurred an error and shown all income

either taxable and non-taxable as income from service only

instead giving break up for income in respective head.

Appellant is providing Site engineering service and

technical consultancy service, together with that he is also

engaged in providing services by way of construction,

erection? corrrmissioningJ installation, completion fitting

out, repairs, and maintenance, renovation and alteration

services of various buildings. One of the main services

there is service supplied to ''SHANKHESHWAR LOLADA

©\LYAN JAIN SHWETAMB AR TIRTH which can also be

verified from 26AS. During the financial year 2014-15,

services provided in respect of this trust is amounting to

Rs.3,90,000/-. The taxable service income in F.Y. 2013-lf
is also below the threshold limit of Rs. 9 lakhs and also in

F.y. 2014-15 the taxable service income is below the
##b,\
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15. Similarly, in F.Y. 2015-16 the taxable service income

is below the threshold limit as out of total income

amounting to Rs. 14,60,000/- the Appellant provided

construction service to SHANKHESHWAR LOI,ADA

KALYAN JAIN SHWETAW[BAR TIRTH which is non-taxable

income in terms of provision of Notification No. 25/2012-

ST dated 20th June, 2012 as amended.

6. Personal Hearing in the case was held on 09.10.2023 Shri

Parth Patel, Chartered Accountant, appeared on behalf of

Appellant for the hearing. He reiterated the contents of the

written submission and requested to allow the appeal.

7. The Appellant submitted Profit and Loss Account for F. Y.

2013-14 to F.Y. 2015-16. The Appellant submitted that they
had received income from Service which is less than Rs. 10

Lakh; was eligible for threshold exemption for the year 2014-15

and 2015- 16.

8. 1 have gone through the facts of the case, submission made

in the Appeal IMemoran(lum, the submission made at the time of

personal hearing and the material available on record. The issue

before me for decision is whether the impugned order passed by

the adjudicating authority confirming demand of service tax

amount of Rs. 3,35,307/- along with interest and penalties,

considering the facts and circumstances of the case, is legal and

proper or otherwise. The dispute pertains to the period F. Y.

2014-15 and 2015-16.

9. Before taking up the issue on merits, I will first decide the

Application filed seeking condonation of delay. As per Section

85 of the Act an appeal should be filed within a period of 2
months from the date of receipt of the decision or order passed

by the adjudicating authority. Under the proviso appended to

sub-section (3A) of Section 85 of the Act, the Commissioner

(Appeals) is empowered to condone the delay or to allow the
y

filing of an appeal within a further puipd of one monthv & 4 . 3pmf++venep&

bID
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F.No. GAPPL/ COM/ STP/ 1235/2023-Appeal

thereafter if, he is satisfied that the Appellant were prevented

by sufficient cause from presenting the appeal within the period

of two months. Considering the cause of delay as genuine, I

condone the delay of 1 day and take up the appeal on the
merit.

10. It is observed that the demand of service tax was raised

against the Appellant on the basis of the data received from

Income Tax department. It is stated in the SCN that the nature

of the activities carried out by the Appellant as a service provider

appears to be covered under the definition of service; appears to

be not covered under the Negative List of services as per Section

66D of the Act and also declared services given in 668; of the

Finance Act, 1994, as amended. However, nowhere in the SCN it

is specified as to what service is provided by the Appellant, which

is liable to service tax under the Act. No cogent reason or

justification is forthcoming for raising the demand against the

Appellant. The demand of service tax has been raised merely on

the basis of the data received from the Income Tax. However, the

data received from the Income Tax department cannot form the

sole ground for raising the demand of service tax.

10.1 1 find it pertinent to refer to Instruction dated 26.10.2021

issued by the CBIC, wherein it was directed that:

"It was further reiterated that demand notices may not be issued

indiscriminately based on the difference between the ITR-TDS taxable
value and the taxable value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue

show cause notices based on the difference in ITR-TDS data and

service tax returns only after proper verification of facts, maY be

followed diligently. Pr. Chief Commissioner/Chief Commissioner( s)

may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all

such cases where the notices have already been issued, adjudicating

authorities are expected to pass a judicious order after proper

appreciation of facts and submission of the noticee.

10.2 However, in the instant case, I :fin c

as instructed by the Board has been u;

such exercise,
F+U.

d the SC:N
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has been issued only on the basis of the data received from the

Income Tax department. Therefore, on this very ground the

demand raised vi(ie the impugned SCN is liable to be dropped.

11. It is observed that the demand of service tax vi(ie Show

Cause Notice (supra) was raised against the Appellant on the

basis of the data received from Income Tax department. As per

the data received from Income Tax department, the Appellant

had received Rs. 3,35,307/- during FY. 2014-15 & 2015-16. On

the basis of documentary evidence i.e. Profit and Loss Account

for F.Y. 2C)14-15 and 2015-16 submitted by the Appellant I am of

the considered view that out of the gross receipt of Rs.

12,55,945/- during F.Y. 2014- 15 Rs. 3,90,000/- was not taxable

service income as the . said income had been earned by the

Appellant from the construction service provided to

SHANKHESHWAR LOLADA KALYAN JAIN SHWETAMBAR TIRTH

and out of 14,60,000/- during F.Y. 2015-16 Rs. 4,60,000/- was

not taxable service income as the said income had been earned

by the Appellant from the construction service provided to
SHANKHESHWAR LOLADA KALYAN JAIN SHWETAMBAR

TIRTH, which are exempted under the .provision of Notification

No. 25/2012-ST dated 20.06.2012. Further, it is also observed

from the profit & Loss Account for F.Y. 2013-14, the income of

Rs. 8,10,000/- earned from Service was below the threshold limit

i.e. 10 lakhs in terms of the provision of Notification No.

33/2012-ST dated 20.06.2012.

Notification No. 25/2012-Service Tax
In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,

1994 (32 of 1994)(hereinafter referred to as the said Act) and in supersession of

notifIcation number 12/ 2012- Seruice Tax, dated the 17th March, 2012, published in

the Gazette of India, extraordinary, Part II, Section 3, Sub-section (i} tide number

G.S.R. 210 (E), dated the 17th March, 2012, the Central Gouemment, being satisjred

that it is necessary in the public interest so to do, hereby exempts the following

taxable services jrom the whole of the sen/ice tax leuiabte thereon under section 66B

of the said Act, nameLy:-

13. Sen/ices provided by way of construction , erection, comwassioMng, installation,

~”"’-"“”"““”=~a“”'-
O’:'u'T'''-“;" }’
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F.No. GAPPL/ COM/ STP/ 1235/2023-Appeal

bridge,'tunnel, or terminal for road transportation for use by general public; (b} a civil

structure or any other original works pertaining to a scheme under Jaulaharlat Nehru

Nationat Urban Renewal Mission or Raja; Awaas Yojana; (c) a building owned by

an entity registered under section 12 AA of the Income tax Act, 1961(43 oJ'

1961) and meant predominantly for religious use by general public;(d) a

pollution control or efluent treatment plant, except located as a part of a factory; or a

structure meant for funeral, burial or cremation of deceased;

Notification No. 33/2Ci12 - Service Tax
In exercise of the powers conferred by sub-section (1) of section 93 of the Finance Act,

1994 (32 of 1994) (hereinafter refeneci to as the said Finance Act), and in

supersession of the Government of india in the Ministry of Finance (Department of

Reuenue) notijnation No. 6/ 2005-Semi@ Tax, dated the Ist !Viarch, 2005, published

in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), wide G.S.R.

number 140(B), dated the lst March, 2005, except as respects things done or omitted

to be done before such supersession, the Central Gouernment, being satisjteci that it

is necessary in the public interest so to do, hereby exempts taxable sendas of

aggregate value not exceeding ten laklhs rupees in any fInancial year fom the whole

of the service tax !eviab Ie thereon under section 66B of the said Finance Act:

(i)..............

(ii)-–
Wi) the aggregate value of taxable sewices rendered by a provider of taxable service

from one or more premises, does not exceed ten lalchs rupees in the preceding

fInancial year.

12. From reading the above provision the above it is clarified

that the Appellant are exempted from tax in terms of the

provision of entry no. 13 of Notification No. 25/2012-ST dated

20.06.2012 and under Notification No. 33/2012-ST dated

20.06.2012 subject to the condition that the aggregate value of

taxable services rendered by a provider of taxable service from

one or more premises, does not exceed ten lakh rupees in the

preceding :financial year. The Appellant have submitted

construction ledgers, 26AS documents and invoices issued for
construction services for F.Y. 2014-15 and F.Y. 2015-16 which

clari& that the Appellant has collected income Rs. 3,90,000/- in
F.Y. 2014-15 from the construction service provided to

SHWETAMBARSHANKHESHWAR LOLADA KALYAN JAIN

TIRTH and collected income Rs. 4,60,000/- in F.Y. 2015-16

the construction service provided to SHANKHESHWAR

''*'*';'’}
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b'.No. GAPPL/ COM/ STP/ 1235/2023-Appeal

13. In view of the above discussion I find that the income from

taxable service in F.Y. 2014-15 and 2015-16 is below the limit

of 10 lakhs and exempted under Notification No. 33/2012-ST

dated 20.06.2012. Further, it is also observed from the Profit &

Loss Account for F.Y. 2013-14, the income of Rs. 8, 10,000/-
earned from Service was below the threshold limit i.e. 10 lakhs

in terms of the provision of Notification No. 33/2012-ST dated

20.06.2012. Thus the breakup of the taxable service and

exempted service in F.Y. 2014-15 and 2015-16 on the basis of

documents submitted by the Appellant is as under:

Service Amount in Rs

2014- 15 2015- 16

9,96,897

4,60,000

Technical
Consultanl Service
Constructi01
service to firm
religious use by
sneral DUbliC

TaFan-;lc8Tl=

8,65,945

3,90,000

12,55,945 14,56,897

14. In view of the above it is held that the Appellant had

received income of Rs. 8,65,945/- and 9,96,897/- in 2014-15

and 2015-16 respectively from taxable service provided, which

do not exceed threshold limit of Rs. 10 Lakhs. Therefore, in

terms of Notification No. 33/2012-ST dated 20.06.2012 the

Appellant are not liable to pay any service tax in respect of the

service provided by them during F.Y. 2014-15 and 2015-16. 1

am of the considered view that the adjudicating authority has

erred in confirming the demand of service tax amounting to Rs.

3,35,307/- for FY. 2014-15 and 2015-16.

15. Accordingly, in view of my foregoing discussions, I set aside

the impugned order passed by the adjudicating authority for

being not legal and proper and allow the appeal filed by the

Appellant . %W r$1
b &
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16. Since the demand of service tax is not sustainable on

merits, there does not arise any question of interest or penalty
in the matter.

17. Witm®afgHTaw wW vrfhlznwdma6#eMTurar }I

The appeal filed by the Appellant stands disposed of in
above terms.

((3yan Chand Jain)

Commissioner (Appeals)

Dated:ll. 10.2023

S
pncira Kumar)

guperiAtendent(Appeals)
CGST Ahmedabad.

BY RPAD/ SPEED P©§T

M/s Dilipbhai Mulchand Mistri,
D6, Gayatri Kl:upa, :Kailash Tenaments,
B/h Vibhavri Society, jivraj Park Road,
Ahmedabad.

To

Appellant

The Assistant Commissioner
CGST &; Central Excise
Division VIII, Ahmedabad.

Respondent

Copy tO:-

1. The Principal Chief Commissioner, Central GST, Ahmedabad

3. The Assistant Commissioner, CGST, Divisior$/n GVatva-1),

Zone
2. The Commissioner, CGST, Ahmedabad South

Ahmedabad South.
4. The Assistant Commissioner (HQ
Ahmedabad South (for uploading the OIA)
©Hlard File

PA file6

System) , CGST,
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